Chet Burrell
President and Chief Executive Officer

CareFirst BlueCross BlueShield
1501 S. Clinton Street, 17" Floor
Baltimore, MD 21224-5744

Tel: 410-805-2558

Fax: 410-781-7606

chet burrell@carefirst.com

April 17,2017

Stephen C, Taylor

Commissioner

District of Columbia Department of Insurance, Securities and Banking
810 First Street, NE, Suite 701

Washington, DC 20002

Dear Commissioner Taylor:

Enclosed you will find a proposed Consent Order negotiated between the management of
Group Hospitalization and Medical Services. Inc. ("GHMSI™) and the staff of the Department of
Insurance Securities and Banking ("DISB™) and the Office of the Attorney General
("OAG™). This proposed Consent Order would resolve these proceedings and all related
litigation between DISB and GIHMSI related to GHMSI's 2011 surplus in a manner that the
DISB statf, OAG and GHMSI management believe serves the interests of District residents.

We request that vou review this proposed Consent Order. We confirm that you have not
participated in discussions with GHMSL its management, counsel or Board regarding this
proposed Consent Order, and we understand that you have not otherwise been involved in
negotiations related to it with DISB staff or any other individual.

It is our understanding that you will post the proposed Consent Order and accept public
comment before making your final determination regarding it. If vou are willing to execute it.
based on the terms as submitted, GHMS! will present the Consent QOrder to its Board for final
approval by GHMSL

Sincerely, -

Chet Efixm:ll
President & CEO
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GOVERNMENT OF THE DISTRICT OF COLUMBIA.
DEPARTMENT OF INSURANCE, SECURITIES AND BANKING

IN THE MATTER OF
Surplus Review and Determination ‘Order No.: 14-MIE-012
for Group Hospitalization and Medical

Services, Inc.

MOTION TO APPROVE
PROPOSED CONSENT ORDER

Group Hospitalization and Medical Services, Inc. hereby files a formal request that the
Commissionet rfeview and approve the enclosed proposed Consent Order. This proposed
Consent Order would replace the August 2016 Ordet, which is the subject of GHMSI’s pending
Motion for Reconsideration.

The proposed Consent Order has been negotiated between the management of Group
Hospitalization and Medical Services, Inc. (“GHMSI”) and the staff of the Department of
Insurance Securities and Banking (“DISB™) and the Office of the Attorney General (“OAG™). It
‘would resolve these proceedings and all related litigation between DISB and GEHMSI that relate.
to GHMSI's 2011 surplus, and would doso in-a manner that the DISB. staff, OAG and GHMSI
management believe serves the interests of District residents. GHMS]I therefore respectfully asks

that the Commissioner review this proposed Consent Order.!

! GHMSI confirms that the Commissioner has not participated in discussions with
GHMSI, its management, counsel, or Board regardmg this' proposed Consent” Order or, to
GHMSTI’s knowledge, otherwise been involved in negotiations related to this. proposed Consent
Order with DISB staff or any other iridividual.




GHMSI also asks that the Commissioner extend the date for compliance with the August
2016 Order in this matter for a sixty day period, in order to review the proposed Consent Order:
A form of Order prepared by DISB staff has been attached.

GHMSI understands that the Commissioner will accept public commient on the proposed
Consenit Order before making a firial determiriation. If the Commissionér approves the Consent
Otrder, based on the terms s submitted, GHMSI will present it to its Board for final approval and

execttion.

Respectfully submitted,

y 27
Rahdolph S. Sergent

Vice President & Deputy General Counsel
1501 South Clinton Street, Mail Stop. CT10-06
Baltimore, MD 21202

410-528-7926

Counsel for ‘Group Hospitalization and Medical
Services; Ine.

April 17,2017




GOYVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT-OF INSURANCE, SECURITIES AND BANKING

) )
INTHE MATTER OF. )
)

Surplus Review and Defermination ) OrderNo,: 14-MIE-012
for Group Hospitalization and Medical )
Setvices; Inc. )
)

[PROPOSED] CONSENT ORDER
BACKGROUND

1. 'Group"HospitaIi:zatipn and ‘Medical Services, Tnc.. GHMSFE) is & federally
charteréd corporation domieiled in the District of Cohimbia (the “Digtrict”), GHMSL is licensed
by the District as a hospital and medieal services corporation under D.C. Code § 31-3501et.5eq.
and is subject to-regulation by the District of Columbia Department of Insurance, Securities and
Banking (“DISB").

2. Under the Medical Insurance Empowerment Amendments Act (“MIEAA™), D.C.
Law 17-369, thie Commiissioner of DISB “shall . . . review the pottion of the surplus of [GHMSI]
thatis attributable to the District™ at least every three: years, and “iay issue a-determ ination.as 10
whether the surplus is excessive.” .D.C. Cede § 31-3506¢e). “[f ‘the Commissioner detérmines
that the surplus of [GHMSI] is-éxcessive, the; Commissioner shall order: [GHMS]] to. submit a.
pl‘an. for dedication of ‘the €xcess to community health reinycsjtm'&nt in a fan and equitable,
mannet,” D.C. Code-§ 31-3506(g)(1). The:term ’*édjn'ndunity"fh'ealfh'»reinVéstln.einf""‘«as used in-
thiis. Consenit Order is defined as “expenditures that promote and safeguard the public health of

residents of the District of Columbia.”




3. In’'20i2, DISB began a review of GHMSI's 2011 surplus. Oii Deeemiber 30,
2014, DISB Commissioner-Chester McPherson issued. an Order {¥the December 2014 Order)
determining that GHMSFs 2011 surplus was exdessive and'ordeting GHMSI to submit a plan fo

dedicate the -excess surplus to community health reinvestment. In ‘March 2015, GHMSI

‘subtitted a plan pursiraif to D:C. Code.§ 31-3506, in which GHMSI argied that eommunity

.health rejnvestment in which GHMSI had engaged since- 2011 .combined with- underwriting

losses attributable fo the District satisfied GHMSI"s obligations under MIEAA,

4, On Detember 18, 20135, Congress amended GHMST's federal charter in Sectibn
747 of the Financial Services. and Géneral Governmenit. Appropriations Act; 2016, enacted as part
of the Consolidated Appropridtions ‘Act. of 2016, Public Law Na. 114-1 13 {“the Charter
Amendment”).. Among other things, tlie Cliaiter Amendriient provides that “{1]he corporation
shall not divide; attribute, di‘sﬁibute,‘ or reduce its surplus pursuant-to any: statute, regulation, or
order of any jt;ris‘di.ét’ion Wiﬂmut'théfe}ipress.,a_greemeht of the District of Columbia, Marylan_d,w
and Vitginia—{1) that the entire' surplus of the corporation is excessive; and (2) 1o any plan for

reduction ot distribution. of surplus.™ Z. The Charter Amendment “shall-apply with zespect fo

the surphys of Group Hospitalization and Medical Services; Inc: for any year after.2011." Id:

5. On June 14, 2016, DISB Cominissionet gtephen Taylor (the “Commissioner™)
issued an Order (“the June 2016 Order™) tempoxarily limiting-rate increases for GHMSL in the.
District 'of Columbia unfil entey.of a final order in this mattet, and. stating the Commissioner’s
intention to formulate a plan tor implementation of the December 2014 Order:

6. On August 30, 2016; the Comimissioner- issued an Order (“the August 2016
Order”)- requiring GHMST to pay certein rebates as a result of the December 2014 Otder. In

September 2016, GHMSI filed a‘;ﬁmel'y ‘motion Wwith the Commissioner seeking reconsideration

ofboth the December 2014 and Abgust 2016 Orders.
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7. GHMSI filed an appeal of the December 2014 and August 2016 Orders with the
Disteict of Columbia Cowtt of Appeals, No. 16:AA-967 =(“‘tlie’D.G. Appeal™, ‘GHMSI s appeal
has been consolidated with the appeal of the Appléseed Center for Law and Justice, No. 16-AA~

89S. “The D.C, Appeal has been held in qheyance pending resolution of GHMSP s motion for

reconsideration. (FHMSI states that its appeal will challenge, among other things, the evidentiary

and legal bases for the August 2016 and Decémber'2014 Orders and-whether those Orders were

property coordindted with Maryland and Virginia under MIEAA.

8. ‘I July 2016, GHMST filed acivil action i the United States Distict Coirt for tlie

District of Maryland,. Civil Acfion No. [6-CV:2656 (“the Federal .Action”). In, the Fedetal

Action, GHMST:¢ontends that the. August 2016 Order violates the Charter Amendment.

9, The: Commissioner and GHMSI have set forth their respective positions in-the
DG Appsal and Federal Actitn, and do not. waive those pqsiﬁo:is;, but wish €5 resolve all

-disputes relating to GEIMSI's 2011 surplus without additional expense ‘and to fisrther the best

interests of GEIVSI subscribers and the public.

10. GHMSI voluntarily agrees t¢ caity out the community health reinvestment

specified: in this Consent Ordet, which will provide for grants to- fund community health
reinvestment as part of a comprehensive resolurion of this maiter.

11.  The Commiissionér coricludes that there are risks to all parties arisitig from

prolonged. litigation of ‘these matters. District governmental resources ‘would be adversely

aifected By further proceedings of litigation in this thatter, and further ltigation will delay or

even ‘render unavailable the benefits: a,nd remedies. that otherwise may be immediately provided

‘unidér these tekms. The Commissioner. further concludes. that it is in the public inferest and

‘consistent with applicablg law to enter into the termis <of this Consent Order.




ORDER AND TERMS OF CONSENT

12.  Based upon the foregoing, the Cominissioner ‘hereby ORDERS, and GHMSI

TS

eonsents fo, the following:

a GHMSI shall provide funds. for community* health reinvestment in 4 total

‘amount ot'at least $7.5 million per year (the “Annual Amount”).for 10 years, which shall be used

1o fund grants for community health initjafives as provided in paragraph i. below under the
following teims and limitations:
i Grants to fund comimimity: health initiatives in the District.

Beginning in 2617, GHMSI shall aceépt and review applications to dedicate firrids to commiinity

health reinyestment benefiting District: residents, deterinine which organizations will receéive

funding, and determine the-amounts and conditions of such finiding. Such.organizations shall be
Internal Revenué Code Section 501 (cJ(3). chiarities, in good standing, shall be based in the
District, and shall be required to. use such funding. to promote and safeguidrd the hisalth of
residents-of the District. GHMSI will invite proposals through published grant rounds.issued by

GHMSI g less than twice per yeararid GHMSI also may issus requests for proposals targeted to

specific héalth care neéds for District residents. All funding obligations for ;péft‘icu]a‘r year will

be met by Decemiber 31st of that year. Financial commitmicnts: for: multisyear grants will be
credited ‘to-the. years in which each’ portion is pa1d Any grant given to-a District-based charity
that also benefits: residents of Maryland or Virginia or other ju‘r‘isd’i&i‘oﬁg shall ‘count  toward
GHMST's community health reinvestmient inder this paragraph only to the extent: that-the grant.
benefits District residents, as- determizied by the Commissioner:

ii. For any year during the period covered by this subparagtaph a; if
GHMSI's year-end surplus. in the prior yeat was below 721% RBC for dll jurisdictions

(Maryland, the D’ist'r{,ct, and Vi’ijgjhi‘ét),. (AMS! shall not'he required to provide the community




heéalth reinvestmient specified in subpatagraph a, and GHMSI's obligations for that year shall be
postponed and the period specified in Patagraphi 12:a. shall be extended by one year.

b After each year to which this Consent Ordet appi'i"f_s'é,_jGHl‘,\fISI will provide:
a report to-the- Commissioner, by March 31 of the: subsequent” year. This report will identify-
GHMST's comtunity health:reinvestment undér this Consent Order, ineluding.for each grant or
other corporate: giving in the prior year, the amount, purpose, and recipient of the grant;

.  Ifany new comniunity health reinvestment obligations or obligations to

provide funding (other than GHMST's existing and futyre obligations under D.C. Code § 31~

3505.01 and any obligations that may be determined by the Commissioner wnder D.Ci Code §

31-3506 as to-any surplug afier 20TT) are. imiposed updn GHMSI by District [av dining the
period of time to which this Order applies, and those obligations are not generally applicable to
all health insurers, GHMSI may treat such th_igafibnsas community health reinvestment for

purposes of meeting the requirements of this Consent Order. For the avoidance of doubt,

GHMSI shall riot treat asséssments by the District of Coluinbie Life and Health Insurance

Guaranty Association or'any similar dssessments a$:community health reinvéstment for purposes
of meeting the requiréments of this Consent Order.

d.  The Commissiongr finds that GHMSI's cofnmitments uridér this Consent

-Order, iﬁc;l‘uding sjgbqivj’sian 4 of this _paragréph, 'réatisfy :GHMSI's obligation-uidet D.C. Code

§ ;’,1-—3:50.‘6‘(-'g) 10 -submit a plan for dedication of its excess 2011 surplus: to commuiiity health

‘reinvestment in & fair and-equitablé manter. The ferms of this Conserit Order may: be ehforced

under D:C. Code§ 31-3506(i), subject to GHMSE s right to be heard prior to'the issuance of any
final ordet;.on any issue-addressed in such ordér, and sabjéct to-judicial review under District.of

Columbia law-in the District of Columbia Court of ‘Appeals,




e This Consent Order is the final order of the Commissioner with respect to
GHMSF s 2011 surplus and GHMSI's surplus for all priot years.

f The Al@gus;:ﬁﬂl 6 Order, which was issued to enforce the December 2014
Qrder, is vacated.

g This Consent Order resolves and, concludes: all proceedings relating to
GHMSF's surplus for the year 2011 and afl prior years. Except as othetwise provided in this
Consent Order, DISB will not institute or open any new procéeding of review related to
GHMSDs surplus for 2011 or any prior year:

h GHMST does not admit o -or concede the accuracy .of any remaining
partions:of the December 2014 Order that in part serve as a'basis.forthis Consent Order.and dogs:
not waive any right'or position taken, in these proceedings or that may. be asserted on:appeal.

i The findings of fact made in the December 2014 Order, and the
methodology used therein, shall not have a binding’ effect o any future surplus determinations:
by the Comiissioner or any fiiture Comitnissicier:

j. The Jine 20.1601:&;1: énd ifs festrictions-on GHMSL rates are vatdted, The
Cominissioner acknowledges that GEMSI's tate filings will be reviewed under the standards set
forth'in D.C. Code § 31-3311.01 ez 5tq,

k.  TheCommissioner finds that it is in the public interest and consistent with
applicable law to.enter inte {his Corsent Order:

1. The. Commissioner and. GHMSI each refain every procedural and
substantive- right to participate fully and.completely as.a party. to-any. appeal that may be taken

from this Consent Order.




m,  Upon execution of this Consent. Order, GHMSI will request voluntary
dismissal of the Federal Action with prejudice ard will withdraw the D.C. Appeal on the. grounds
that it is mpot.

1 The pafﬁ@sfi_irth@ agreg that:

1, ‘GHMST will -nat appeal or ‘ofherwise. legally challenge. the
resolution set-out in-this Consent Order.

il This Consent Qrder is not infended. to ereate a private right of
.action by any third party, including but not limited to GHMSI’s subsidiaries, affiliates, and
subseiibers, or give any-other third party an enfor¢éeable xight.

fii.  If there is any appeal or legal challenge-of this Consent Order by
‘any person, all obligations of GHMSI under this Consent Order will be stayed ungl alt appeals or-
legal challenges.are final.

V.. Ifthis Consent Order is vacated, modified, or. reversed, no party-
will be foreclosed orestoppéd from pursuing any claith, appeal, defense; argument,.challenge; or
similar recourse that otherwise. would be. available at the time this Consent Order is executed. Tn
additiori; if this Consent Order is vacated, madified; or reveised, GHMSI withdraws its: consent
to provide and Wwill not be obligated by this Order o provide the comimunity health reinvestmient
ispe'ciﬁe'ti'"aBOVe, |

V. Thie law of the District of Columbia will eontrol the driterpretation

of this'Consent Order, and it is subject to fevnfor'cement only in'the Distiict 6f Columbia Courts.

STEPHEN C. TAYLOR
Lommissioner o N
District of Columbia Department of Securities, Insurance and Banking’




'CHESTER BURRELL.
President and Chief Executive Officer
“Group. Hospitalization and Medical ‘Services, Ine:




GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF INSURANCE, SECURITIES AND BANKING

N _ )
IN THE MATTER OF h)
| | ) .

Surplus Review and Determination ) Otdet No.: 14-MIE-22

tor GroupHospitalization and Medical )

Services, Inc. )

)

)

ORDER

During consideration of the Petition for Reconsideration and Motion to- Stay Fuither
Proceedings by Group Hospitalization and Medical Services, Inc. (“GHMSTI), and upon receipt
of GHMST’s Proposed Consent Order, the Commiissioner believes that the public interest will be
sérved by issuing an additional sixty (60) day stay of GHMSI’s obligation to pay rebates to Eli gible
Subscribers, as provided in Order No. 14-MIE-19, to allow for public comiment:on the Proposed

- Consent Order. The stay shall run from the conchision of the sixty (60) day stay provided in Order
No. 14-MIE-21 until June 27, 2017. The stay shall not apply to.the denial of requests for premium
rate increases for subseriber contracts issued by GHMSI in the District, as mandated by Order No.
14-MIE-18. The Commissioner will issue a scheduling order setting forth the period for public
comment

SO ORDERED this _day of April, 2017.

Stephen C: Taylor
Commissioner ‘ .
Department of Insurance, Securities and Banking
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